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Introduction
Employers are required to carry out prompt, thorough, and unbiased investigations into
allegations of employee misconduct. However, participants in an investigation are not always
pleased with its outcome, and along with this displeasure can come a claim against the
investigator personally. Accordingly, as the law on workplace investigations continues to
develop, it is important to be mindful of the liability that investigators may face when carrying
out their duties.
Internal Investigators
By definition, internal investigators are employees of the company obliged to carry out the
investigation. However external investigators, as their name implies, are not employees of the
organizations where they conduct investigations. As a result, different considerations about
liability apply vis-à-vis internal and external investigators.
Civil Claims
In most cases that culminate in the termination of the employment relationship, courts will
address alleged deficiencies in the internal investigation process under the rubric of aggravated
and/or punitive damages which may be owed by the employer as a result of the manner of
dismissal.1 In this scenario, liability generally flows from the employer and not any internal
investigator that was involved. This is because the ex-employee’s cause of action is founded on
the contract of employment, the parties to which are the ex-employee and the employer, not the
internal investigator.
If the disgruntled ex-employee frames his or her claim in tort law – i.e. negligence, intentional
infliction of mental suffering, and so forth – the employer will often be held vicariously liable for
any wrongdoings found to have been committed by the internal investigator.2 The exception to
this generally requires proving that the internal investigator was not acting “in the course of [his
or her] employment” when the wrongdoing occurred. This is a very high threshold to overcome,
especially for an employee whose job involves conducting internal investigations.
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Human Rights
In the human rights setting, applicants will sometimes name the employee of a corporate
respondent who carried out the investigation. Although the Human Rights Tribunal of Ontario’s
Rules of Procedure permit this, the Tribunal’s case law has generally frowned upon doing so
unless it can be shown that the employer is unable to remedy the alleged human rights violation
on its own.3 Further, because the internal investigator can usually be subpoenaed as a witness,
the Tribunal has expressed the view that it often adds unnecessary complexity to include this
individual as a named respondent to a claim. However, when a matter has nonetheless
proceeded against both the employer and the internal investigator, the Tribunal has awarded
damages on a joint and several basis.4
External Investigators
The liability of external workplace investigators is a new and rapidly evolving field. However,
because there is usually no contract between an external investigator and employees involved in
an investigation, disgruntled participants have resorted to unconventional means in order to
advance their claims for damages.
Tort of Negligent Investigation
In the 2008 case of Correia v. Canac Kitchens,5 the Ontario Court of Appeal considered whether
the tort of negligent investigation, previously intended to remedy faults carried out by police,6
could apply in the employment context.
In Correia, an employer hired a private investigation firm to look into potential theft and drug
dealing at its workplace. The private investigators identified Mr. Correia – a 62 year old, long
service employee – as someone who had stolen from the employer. Relying on this information,
the employer terminated him for cause and then had him arrested for theft.
As it turned out, however, through a series of mistakes, the investigators had wrongly confused
Mr. Correia with another employee who had a similar name but was almost 40 years younger.
Mr. Correia sued the employer and the private investigation firm for, among other things, the tort
of negligent investigation.
While the Court of Appeal held that Mr. Correia could not sue his employer for negligent
investigation (as a contractual remedy existed by virtue of their employment relationship), it held
that that Mr. Correia could sue the private investigation firm for this tort, since the firm was “in
the business” of investigating criminal wrongdoing. In doing so, the Court drew an analogy
between private investigators and the police.
Importantly, however, the Court was only asked to rule on whether Mr. Correia had a valid cause
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of action against the employer and private investigators for negligent investigation. As the case
ultimately settled before trial, it remains unclear whether the tort could apply to external
investigators dealing with non-criminal misconduct, such as verbal harassment or a breach of
company policy.
Procedural Fairness Owed by Public Institutions
Very recently, a lower court in Quebec considered a case against an external investigator retained
to investigate a claim of psychological harassment.7 As the employer was a public institution,
the Court held that the investigator was bound to follow the judicial concept of “procedural
fairness” in carrying out the investigation.
In Ditomene c. Boulanger, two employees at a CEGEP (a public school) filed a complaint of
psychological harassment under Quebec law against their superior, Mr. Ditomene. The CEGEP
retained Ms. Boulanger as an external investigator. During the course of the investigation, Mr.
Ditomene refused to cooperate because he felt Ms. Boulanger was not following the CEGEP's
harassment policy. However Ms. Boulanger continued her investigation, and based on its
outcome, the CEGEP terminated Mr. Ditomene. He sued Ms. Boulanger under Quebec’s civil
law version of negligence, alleging breaches of procedural fairness in the investigation process as
the faults which caused him harm.
Because Ms. Boulanger’s contract as an external investigator was with a public institution, the
Court held that she was under a duty to follow the judicial concept of “procedural fairness”. The
Court also noted that Ms. Boulanger’s contract referred to the CEGEP's harassment policy,
which itself stated that investigators had a duty to “ensure the fairness of the process” and
included a non-exhaustive list of ways to achieve this fairness.
Based on this, the Court found that Ms. Boulanger breached her duty to follow procedural
fairness in several ways:
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•

Ms. Boulanger did not provide Mr. Ditomene with a full copy of the complaints made
against him. This clearly violated the CEGEP's harassment policy, and also violated the
general principle of fairness that Mr. Ditomene was entitled to know the allegations
against him.

•

Ms. Boulanger did not provide Mr. Ditomene with the testimonies of the complainants or
the witnesses. This also affected Mr. Ditomene's ability to know the allegations against
him.

•

The internal co-investigator was replaced during the course of the investigation. This
violated the principle that “[she or he] who hears must decide.”

•

Ms. Boulanger did not provide Mr. Ditomene with sufficient notice of investigation
meetings, to the point where Mr. Ditomene was unable to attend several meetings.

Ditomene c. Boulanger, 2013 QCCQ 842.

•

Ms. Boulanger's report was deficient, as it did not contain any analysis of the evidence.

The Court then considered how these violations actually affected Mr. Ditomene, concluding that
Ms. Boulanger’s conduct could not be the cause of Mr. Ditomene's termination, as he would
likely have been fired even if the investigation had been fair. As a result, Mr. Ditomene’s
damages were limited to $3,000 for the anxiety and stress caused by the unfair investigation.
The case has been appealed to the Quebec Court of Appeal, but no hearing date has been set.
On one hand, because Ditomene was decided under the Civil Code of Quebec, it has minimal
precedential value outside of that province. However, on the other hand, the Court relied heavily
on the judicial concept of “procedural fairness”, which applies to public institutions across
Canada. As a result, though the underlying cause of action may not translate outside of Quebec,
Ditomene likely still speaks to the level of procedural fairness owed by public organizations and
their external investigators when carrying out workplace investigations.
Takeaways for Employers
As the law of workplace investigation continues to evolve, employers should strive to implement
and maintain best practices in order to stay ahead of the curve.
With respect to protecting internal investigators from personal liability, employers should
consider stating in their harassment and investigation policy that the company strives to
undertake fair, reasonable, and timely investigations, thereby omitting any promise to a “correct”
investigation by corollary. Internal investigations should also be undertaken by employees with
sufficient professional expertise and training. This is not only sensible on its face, but also
provides a sound basis for showing that any alleged faults arose “out of the course” of the
individual’s employment.
With respect to external investigators, thought should be given to negotiating indemnification
and disclaimer provisions in service contracts. These service contracts should also clearly
delineate the external investigator’s mandate and scope of authority (if any), and participants in
an investigation should be informed of the same from the outset. Finally, regardless of the
external investigator’s professional credentials (if any), inquiries should be made with insurance
carriers to determine the scope and terms of liability coverage should the need ever arise.
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